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2013 DRAFTING REQUEST
Bill
Received: 11/16/2012 Received By: mgallagh
Wanted: As time permits Same as LRB:
For: John Nygren (608) 266-2343 By/Representing: Jennifer Malcore
May Contact: Drafter: mgallagh
Subject: Criminal Law - drugs Addl Drafters:  chanaman
Occupational Reg. - misc
Extra Copies: MED
Submit via email: YES
Requester's email: Rep.Nygren@legis.wisconsin.gov
Carbon copy (CC) to: michael.gallagher@legis.wisconsin.gov
cathlene.hanaman@legis.wisconsin.gov
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No specific pre topic given
Topic:
Drug disposal program
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For: Justice By/Representing: Mark Rinehart
May Contact: Drafter: mgallagh
Subject: Occupational Reg. - misc Addl. Drafters:  chanaman
Health - miscellaneous
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Requester's email: rinehartmw@doj.state.wi.us
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potterkc@doj.state.wi.us
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CORRESPONDENCE/MEMORANDUM DEPARTMENT OF JUSTICE

Date:

To:

From:

November 5, 2012

Cathlene M. Hanaman
Deputy Chief
Legislative Reference Bureau

{M 1chdel B Gal]agher

Legislative Attorney
Legislative Reference Bureau

Kevin C. Potter, Administrator CQ
Legal Services Division

Department of Justice

Subject: Comments on Preliminary Draft LRB 11-0330/P3

Drug Disposal Statutory Revisions

This memorandum responds to prehmmary draft LRB 11-0330/P3 involving proposed
legislation to facilitate the operation of community drug disposal programs.

We believe that the federal definition of “ultimate user” that is used in Section 2 and
thereafter throughout the preliminary draft places undue limits upon persons may who
unintentionally come into physical possession of prescription drugs, other than controlled
substances or controlled substance analogs. For example, a tenant may leave such prescription
drugs in an apartment that has been vacated or a departing student may leave such prescription
drugs in a school locker. Both the landlord and the school may wish to take the drugs to a
community drug disposal program. Other than in chapter 961, we therefore prefer to substitute
language such as “person that lawfully possesses a pharmaceutical item™ for the phrase “ultimate
user.” Such language is used on page 6, lines 16 and 17 of the draft.

To carry out this suggestion, at least the following changes to the preliminary draft
appear to be necessary:

Move the definition of “ultimate user” in what is now new Wis. Stat. § 440.255(1)(f)

from Section 2 of the draft to chapter 961, and limit the definition to persons in possession of -
controlled substances and controlled substance analogs to align with federal law. g N

»

In new Wis. Stat. § 440.255(2)(b)2. on page 3, line 10, eliminate the phrase “ultimate __~ /_’? e

user or by a person authorized under s. 450.115” and substitute ‘person that lawfully possesses a /%7 o
pharmaceutical item” or similar language. ,j b
4‘-\
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Cathlene M. Hanaman
Michael P. Gallagher
Page 2

In new Wis. Stat. § 440.255(3)(c) on page 4, lines 3 and 4, eliminate the phrase “ultimate
user or by a person authorized under s. 450.115” and substitute “person that lawfully possesses a
pharmaceutical item” or similar language.

In new Wis. Stat. § 440.255(6) on page 6, line 16, please consider whether it is necessary
to include Wis. Stat. § 450.11(7)(h) in the enumerated subsections in order to account for
situations in which persons unintentionally come into physical possession of prescription drugs.

In new Wis. Stat. § 450.01(21w) on page 7, lines 3 through 7, limit the definition of
“ultimate user” to persons who lawfully possess controlled substances or controlled substance
analogs.

and substitute suitable lawful possession language.

In new Wis. Stat. § 450.115(2)(b) on page 8, lines 5 through 7, eliminate the phrasé
“ultimate user or by a person authorized under s. 450.115” and substitute “person that lawfully
possesses a pharmaceutical item” or similar language.

In new Wis. Stat. § 450.115(3)(c) on page 8, lines 17, 18, and 21, eliminate the phrase /

“ultimate user” and substitute suitable lawful possession language.

On page 9, in new Wis. Stat. § 450.115(4), insert an additional, more specific subsection
that contains explicit cautionary language conceming controlled substances and controlled
substance analogs, such as the following: “A written authorization by an ultimate user to dispose
of a controlled substance or a controlled substance analog is not valid unless permitted by federal
law.” This change may necessitate a change to the introductory language in new Wis. Stat.
§ 450.115(4) (intro.) on page 8, lines 22 and 23.

In new Wis. Stat. § 961.337(2) on page 11, line 3, insert “by any other person in lawful e
possession” after the first “or.” Some language appears to be missing at that point in the draft.

We also have one other suggestion:

In new Wis. Stat. § 440.255(6)(b) on page 6, line 22, insert “and possession” after
“receipt.” We are concerned that a person could receive a prescription drug consistent with the
operation of a drug disposal program but then might later divert the prescription drug to an
unlawful purpose. :

KCP:FTC:cla

creeronfi\dojmemos\icommentstolrb-fourthdraft-drugdisposalstatutoryrevisions.docx

In new Wis. Stat. § 450.115(1)(d) on page 7, line 25, remove the phrase “ultimate user” (/
v
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¥ 1 AN ACT to renumber and amend 961.335 (1); to amend subchapter III (title) | & v
o N
| | 2 of chapter 961 [precedes 961.31]; and to create 660437, 440.255, 450.01 (21w), SN
3 450.01 (23) (n), 450.01 (23) (0), 450.115, 96132 (2) (e), 961.335 (1) (c) 1. and 2. \
4 and 961.337 of the statutes; relating to: @gon of drug dispos
5 program: i controlli(_i\swarms,and the@ctice of | pharr%

At et M e

___Analysis by the Legislative Reference Bureau
/Y,’-—El-i; is a preliminary draft. An analysis will be provided in a later version.}

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
/

SECTION 1. 66.0437 of the statutes is created to read:
v
66.0437 Drug disposal programs. (1) In this section, “political subdivision”

v
has the meaning given in s. 440.255 (1) (e).

6
7
8
9

v
10 disposal program as provided under s. 440.255 (3).

(2) A political subdivision may operate or authorize a person to operate a drug
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SECTION 2. 440.255 of the statufes is created to read Y

440.255 Drug disposal program. (1) DEFINITIONS. In this section:
v
(@) “Controlled substance” has the meaning given in s. 961.01 (4).

(b) “Controlled substance analog” has the meaning given in s. 961.01 (4m).
() “Drug disposal program” means a program to receive pharmaceutical items

and to recycle, destroy, or otherwise dispose of those items.
v

(d) “Pharmaceutical item” means a drug, as defined in s. 450.01 (10)' a

S T i T
prescrlptwn drug, as defined in s. 450.01 (20);{a device, as defined in 450.01 (6) or

a hypodermic syringe, needle, or other object used for administering a drug.

(e) “Political subdivision” means a cn:y vxllage town, or county

ate uskr” means__an md1v1dual who lawfully possesses a

.<‘

ical item for thg?ﬁdlwdual S own use or
o

rthe use of a membetypfthat
household- 6;?or admmlstermg t@aﬁ’/e nimal ewned by that’ mdwﬁugl

or by a member of that individual's household ( o

(2) DEPARTMENT AUTHORIZATION TO OPERATE A DRUG DISPOSAL PROGRAM. (a) Except

“as provided under sub. (3), no person may receive pharmaceutical items pursuant to
v’ ,

a drug disposal program unless the department grants written authorization for that

(his subsection or the program is authonzed under federal law.

~ N ith the revisdd, 'aftmg ins s, an eXgeptign fi
progr authorized federal law” h, n inserted ughout the dr;
whe ise indicated in draftmg msn*u ions (see s” 4406235 (5) (c) i i ]

(b) The department may, without a hearing, grant written authorization to a

person to operate a drug disposal program if all of the following conditions are

satisfied:
v
1. The person adopts written policies and procedures that comply with sub. (5).

v
The department shall review and either approve or disapprove in writing those

A - -

et

/
/
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policies and procedures. The department shall approve the policies and procedures

v
if the department determines that the policies and procedures do not violate the

requirements of this sectio‘r/l or any other applicable federal or state law, and shall
disapprove them otherwise. If the departme‘r{t disapproves the policies and
procedures, the departmenft shall state the reasons for that disapproval in writing
to the person. At any time, the person may resubmit revised policies and procedures
for the department’s review and approval under this subdi{ision.

2. If the drug dispbsal program will receive pharmaceutical items in any
manner other than the transfer of @ pharmaceutical 1temg:1 person to the

program by i[_xe ultimate user or by a person C orlzed under s. 450.115 (3)}ythe

person demonstrates to the satisfaction of the department that those transfers will

comply with any federal or state law applicable to the transportation and delivery
of pharmaceutical items.

(c) A person may not revise policies and procedures approved by the
departmen\t{ under par. (b) L{ unless the departmen‘t/approves the revisions under
par. (b) 1 o v v
(d) Any determination or action by the department under par. (b) or (c) is not

subject to judicial review.
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(3) AUTHORIZATION BY A POLITICAL SUBDIVISION TO OPERATE A DRUG DISPOSAL

PROGRAM. A political subdivision may operate or the governing body of a political
subdivision may grant written authorizationEo operate a drug disposal program only
if all of the following apply: &\70‘( & Yt{ S oY~

(@) The political subdivision or the authorized person operates the drug
disposal program only within the boundaries of the political sﬁf)division, except as

v
provided under sub. (4).
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SECTION 2

v
(b) The applicable requirements under sub. (5) are satisfied.

(c) The drug disposal program receives pharmaceutical items only by means

G
of delivery in person by én ultimate user or by)a person @uthori

unless the drug disposal program is authorized under federal law to receive
pharmaceutical items by other means.

(4) MULTLJURISDICTIONAL DRUG DISPOSAL PROGRAM. A drug disposal program may
operate within more th\a}n one political subdivision if the departmerﬁ authorizes that
program under sub. (2), all political subdivisions within which the drug disposal
program operates authorize that program under sub. (5, or the program is
authorized under federal law.

(5) OPERATION OF A DRUG DISPOSAL PROGRAM. (a) A person that operates a drug
disposal program, except a drug disposal program that is authorized under federal
law, shall establish and promptly update as appropriate written policies and

procedures that do all of the following: ﬂf,‘»,m‘:;;i/)

1. Describe @ith specificit$ the manner in which the program operates,

including an identification of the kinds of pharmaceutical items that may be received
under the program, whether the program may receive controlled substances and
controlled substance analogs, whether pharmaceutical items will be transferred by
mail under the program, and the locations at which pharmaceutical items may be
transferred in person under the program.

2. List the name, address, telephone number, and 24-hour contact information
for one or more persons in this state who are responsible for the operation of the

program.

o
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SECTION 2
v
3. Ensure compliance with chs. 450 and 961; with any applicable provision
v v

under chs. 287, 289, and 29t1/and s. 299.51 relating to medical waste, solid waste, or
hazardous waste; and with any other applicable federal or state law.

4. If controlled substances or controlled substance analogs may be received
under the program, ensure compliance with any applicable provision under 21 USC
801 to 865 relating to controlled substances or controlled substance analogs, ensure
that delivery of any controlled substances complies with 21 USC 822 (g) and its
implementing regulations, and ensure that any required permissions have been

obtained from the federal drug enforcement administratipp.ﬂ

R e
- e

&*++NOTE: Does it stlll nake sefse to include subd. A. if, as Fequested in the revised #

policies and procedures/fo the Department of Safety &nd
(DSPS)? (See par. (5), (@) (i
person may only receive a controlled substaneé for disposal if that personjs gdthorized

\f‘iggeral
jricluding the dispgsal authorization). Note thzkt subd. 1., aboyé, requires a tug
osal program to disclese to D§F{S the kinds of phanhg\ceutical i the program may
eceive, including whether Q\pf'ogram may receive contralled substances and controlled ™

(b) 1. The policies and procedures for a drug disposal program authorized under
sub. (Z)Va_nd any changes to those policies and procedures are subject to review and
approval under sub. (2) (b)/l.

2. Legal counsel for the political subdivision, or, at the discretion of the political
subdivision, the department if the political subdivision's legal counsel is not an
employee of the political subdivision, shall review and either approve or disapprove
the policies ar}d procedures for a drug disposal program implemented or authorized
under sub. (3) and any changes to those policies and procedures. Legal counsel, or

the department if appropriate, shall approve the policies and procedures or changes

if it determines that the policies and procedures or changes do not violate the

p

\isjm\st?nce analogues. P — » )._,,,Mww‘”’.

™~
instructions, a_pfogram autforized under federal law is exempt from t \
§
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SECTION 2

1 requirements of this sectfon or any other applicable federal or state law, and shall
2 disapprove them otherwise. Any approval under this subdivisiéh shall be in writing.

3 The political subdivision shall provide a copy of the approval and a copy of the policies

fow

4 and procedures or changes to the policies and procedures to the departl‘;ent.
5 (c) The operation of a drug disposal program, including a drug disposal program
6 that is authorized under federal law, shall immediately cease if a law enforcement
7 officer, as defined in s. 165.85 (2)0}((:), a federal law enforcement officer, as defined in
s. 175.40 (7) (a‘l)/ 1.,{or)the departm\ént;;r another federal or state agency notifies a
9 designated contact person for the program that the program is in violation of any
10 federal or state law enforceable by the officer, department, or other agency. That
@ notification is not subject to judicial review. HW
; ; Q
@ nly upon the program’s receipt of written notice from the officer, \%
13 department, or other agency that the program is no longer in violation of the federal p2
14 or state law. O] A (],b'/ E
15 @ECEIF’T OF PHARMACEUTICAL ITEMS. (a) Notwithstanding ss. ;,';
@ 450.03/(1) and 450.11 mand 9 EI;), a person that lawfully possesses a g
17 pharmaceutical item may transfer, and it is not a crime for such a persdn to transfef, ¢
18 the pharmaceutical item to-a drug disposal program-if the proegram is authorized -
19 under sub. (Z) or i{) or under federal law.
v v v
20 (b) Notwithstanding s. 450.11 (7) (g) and (h) and (9) (b), a person may receive,
21 and it is not a crime for a person to possess, a pharmaceutical item pursuant to a drug

@ disposal pmngS within the scope of the program and the program

~ I NN \/ \./
/r/\@/vi\; authorized under sub. (2) or (3) or under federal law or, if the receipt{is not within

@ the scope of the program, the receipt/is inadvertent and the program promptly

ST Pt

oy FU 555 S ) V\ ) .MM,‘M(W,»M—‘*“""“‘MM
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oY poss LS. o
@ notifies an appropriate law enforcement officer of the receiptfand complies with any

2 igﬁgrgctions the law enforcement officer provides. _ I

3 SEcTIoN 3. 450,01 (21w) of ¢he statutes i€ created to reSd; |

4 w) “Ultimate user an individual who lawfyly possesses a

5 drug for that individyal's ewn use or for the us: a n;\ ber of that

6 indjvidual's household or for rmmsteruﬁ}to an ani owned by thé:%ividual

7 or by a member of that individual’s household. f

8 SEcTION 4. 450.01 (23) (n) of the statutes is created tb read:

9 450.01 (23) (n) The operation or implementation of a drug disposal program
10 that is authorized under s. 440.255 (Zi/or (é)/ or under federal law or the possession
11 or delivery of a pharmaceutical item, as defined in s. 440.255 (1) (:i), within the scope

@ c;é@ a drug disposal progr J

/Kw’lmg\xw» SECTION 5. 450.01 (23) (0) of the statutes is created to read:
14 450.01 (23) (0) The possession or delivery of a prescription drug within the
15 scope of a written authorization under s. 450.115 (6.
16 SECTION 6. 450.115 of the statutes is created to read:
17 450.115 Drug disposal programs and authorizations. (1) In this seition:
18 (@) “Guardian” means the person named by the court under ch. 880, 2003 stats.,
19 or ch. 48/or‘5'4 that has the duty and authority of guardianship. o
20 (b) “Personal‘/representative” means an executor, administrator, or special
21 administrator of a decedent’s estate, a person legally authorized to perform
22 substantially the same functions, or a successor to any of those persons.
23 (c) “Trustee‘{ means a person that holds in trust title to or power over property.
24 “Trustee” inc\l}ldes an original, added, or successo
@ (d) “Ward" means & ultimate usedfor whom a guar}ian has been appointed.

v v~
tay s aviwetvZed vnged 5. 440.255 C’Z) ov (3) oN vyides” Qeée«fﬁz( Ya
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v v
(2) Nothing in this chapter, or rules promulgated under this chapter, prohibits

any of the following:

(@) The direct operation or img:}ementation of a drug disposal program that is
/ .

4 uthorized under s. 440.255 (2) or (3) or under federal law.
@ (b) The transfe b;é ultimate user 6pa person Quthorized under sub. (3) éQ?,
@ prescription di—uéto a drug disposal program that is authorized under s. 440.255
7 (2) :)r‘(3) or under federal law and that accepts the prescription drug.
8 © Subject to sub. (4{the possession of a prescription drug under a written
9 authorization described in sub. (3{
10 (3) (a) A guardian may grant written authorization to an adult who is related
11 to the guardian’s warg by blood, marrij/ge, or adoption within the 3rd degree of
12 kinshi}) as computed under s. 990.001 (16), or to a domestic partner of the ward under

13 ch. 770, for the disposal of a prescription drug that belongs to the ward.

R
e 14 (b) A personal representative or a trustee may grant written authorization to
'{k v v

Qf 15 an adult beneficiary, as defined in s. 701.20 (2) (b), of the estate or trust for the
& ~—~
2!

(c) @An ultimate useDwho is a competent adult may grant written authorization
v
timate user’' domestic partner under ch. 770 or to another adult who is

—

disposal of a prescription drug that belongs to the estate or trust. @
[1 ety

o]

‘E)gs‘passcé{ 4‘K<\n3 NGy A4

o B R s it i

24

ST IS s e

(1% ‘related to that Gltimate LEED by blood, marriage, or adoption within the 3rd degree
v

20 of kinship as computed under s. 990.001 (16), for the disposal of a prescription drug

e A .

353 thau@ngs to that m,, \}/qw%u “\/

22 (4) A written authorization under sub. (3) is valid only to the extent permitted
23 under federal law and only if all of the following conditions are satisfied:

24 (@) The authorization describes with reasonable specificity each prescription

25 drug that is to be disposed of.

\.cv.)-(;ci t ?&

TS S

e
gnﬁt\

/’
\"'\.,,,



10
11
12
13
14
15
16

17

19
20
21
22
23

24

2011 - 2012 Legislature ~9- MPCECII e

SECTION 6

(b) The authorization is in the physical possession of the person authorized to
dispose of the prescription drug and each prescription drug described in the
authorization is, within 24 hours after the authorization is signed by the persgn
granting the authorization, transferred to a drug disposal program under s. 440.255
or otherwise lawfully disposed of.

() The authorization and each prescription drug to be disposed of were
obtained without consideration.

SEcTION 7. Subchapter III (title) of chapter 961 [precedes 961.31] of the
statutes is amended to read:

CHAPTER 961
SUBCHAPTER III
REGULATION OF MANUFACTURE,
DISTRIBUTION AND, DISPENSING,

AND POSSESSION OF CONTROLLED

SUBSTANCES
\Y
SECTION 8. 961.32 (2) (e) of the statutes is created to read:

961.32 (2) (¢) A person actively engaged in the direct operation or
' 4

18  implementation of a drug disposal program that is authorized under-s.440.255 2) - —

or (3) or under federal law.

SECTION 9. 961.335 (1) of the statutes is renumbered 961.335 (1) (a) and
amended to read:

961.335 (1) (a) Upon application the controlled substances board may issue a
permit authorizing a person to manufacture, obtain, possess, use, administer, or

dispense a controlled substance for purposes of scientific research, instructional
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SEcCTION 9
activities, chemical analysis, or other special uses, without restriction because of
enumeration. Ne ¥

(b)_Except as provide in par. (c), no person shalt may engage in any such activity
described under par. !a)vwithout a permit issued under this section;-except-that-an.
(c) 3. An individual may-be who is designated and authorized to receive the a
permit under this segtl%n for a college or university department, research unit, or
similar administrative organizational unit, and students, laboratory technicians,
research specialists, or chemical analysts under his or her supervision, may be

es, without

v
ebtaining an individual additional permit issued under this section. possess and use

controll ub c&, for the es authorized in th it received f
department or unit.
SEcTION 10. 961.335 (1) (¢) 1. and 2. of the statutes are created to read:

961.335 (1) (c) 1. A person who is actively engaged in the direct operation or
v

" implementation of a drug disposal program that is authorized under s. 440.255 (2)

v s
or (3) or under federal law may, without a permit issued under this section, obtain

or possess a controlled substance for the purposes of operating and implementing the

- —drug disposal program. —

2. A person who is authorized under federal law to dispose of a controlled
.\/ .
substance may, without a permit issued under this section, possess the controlled

substance for the purpose of disposing of the controlled sub's}tance.
SEcTION 11. 961.337 of the statutes is created to read:
v
961.337 Drug disposal programs. Nothing in this chapter, or rules

v
promulgated under this chapter, prohibits any of the following:
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SEcTION 11

(1) The direct operation or implementation of a drug disposal program that is

v v
authorized under s. 440.255 (2) or (3) or under federal law.

A

(2) The transfer by the ultimate user, or f a controlled substance or controlled

‘J"‘M”NMW‘” T

substance analog to a drug disposal program that has been authorized under s.
v UV

440.255 (2) or (3) or under federal law and that accepts the controlled substance or

700(\3»—&

© o N O G W

controlled substance analog.

SecTION 12. Effective date.

(1) This act takes effect on the first day of the 4th month beginning after
publication.

10 (END)

by ano e’ pELSEN fned law il pessesses
Yne  tovtrVeled Substance  ov Lo dvoltted
Suberonice Gc‘f\tx\avB;
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ANATLYSIS INSERT

Under current law, a person may not, and it is often a crime to, deliver, receive,
or possess certain drugs unless the person is a licensed pharmacist or other licensed
practitioner or has a valid prescription for the drug.

Under this bill, the Department of Safety and Professional Service (DSPS) may
authorize the operation of drug disposal programs in this state to receive, for
destruction, drugs, including prescription drugs, controlled substances and
controlled substance analogs, and certain medical and drug delivery devices
(collectively, pharmacéutical items). DSPS may authorize a person to operate a drug
disposal program if, among other things, the person demonstrates to the satisfaction
of DSPS that the program’s receipt of pharmaceutical items will comply with federal
and state laws applicable to the transportation and delivery of pharmaceutical
items. The bill requires a drug disposal program to adopt policies and procedures
that describe in detail the place and manner of the program’s operation, provide the
24-hour contact information for at least one person in this state who is responsible
for the program, and ensure compliance with applicable state and federal laws.
DSPS must approve the policies and procedures before a drug disposal program may
begin operation.

The bill also provides that a city, village, town, or county (political subdivision)
may operate or authorize another person to operate a drug disposal program within
the political subdivision’s borders. A drug disposal program that a political
subdivision operates or authorizes must adopt policies and procedures similar to
those described above, but the program need not obtain approval from DSPS.
However, without DSPS approval, the program may not receive pharmaceuﬁ(cal
items except by means of in—person delivery within the political ‘subdivision’s
borders.

Finally, the bill authorizes a person who lawfully possesses a prescription drug,
or the person’s guardian, trustee, or personal representative, to grant written
authorization to certain other persons to destroy the prescription drug. Under the
bill, such a written authorization is only valid if the authorization satisfies certain

conditions, including that the authorization describes the prescription drug with
reasonable specificity and that the authorization and the prescription drug were
obtained by the person authorized to destroy the prescription drug without the
payment of money or something else of value.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

END ANALYSIS INSERT
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Kevin Potter and Mark Rinehart:

Please review this draft carefully to ensure that it is consistent with your intent.

I did not include the item from page 2 in the new drafting instructions requesting that
a provision be added to s. Y450.115 (4) in the draft to the effect that a written
authorization under s. 450.1157(3) in the draft to dispose of a controlled substance or
controlled substance analog is only valid if permitted by federal law. I did not include
that item because, based on previous drafting instructions (see page 4 of the
instructions dated June 15, 2012), the authorizations under s. 450.115 (3) in the draft
only apply to prescription drugs other than controlled substances included in
schedules II to V of ch. 961, stats. See s. 450.01 (20) (b), stats. (including controlled
substances in the definition of “prescription drug” for only certain provisions of ch. 450,
stats.). Please let me know if the intent behind that previous drafting instruction has
changed. In any case, the draft, in s. 450.115 (4) (intro.), already specifies that an
authorization under s. 450.115 (3)'is “valid only to the extent permitted under federal
law.”

Also, the new drafting instructions, on page 1, request to move the definition of
“ultimate user” from s. 440.255 in the draft to ch. 961"and to “limit the definition to
persons in possession of controlled substances and controlled sy)stance analogs.” This
redraft eliminates the term “ultimate user” from s. 440.2/55 in the draft. However,
———— “yltimate-user’is-already-defined-under 5. 961.0 ats:;-bu at-definition
‘ applies only to possession of controlled substances. It does not include controlled
substance flmalogs. Do you want to amend the definition of “ultimate user” in s. 961.01
»( (21), stats. )to include controlled substance analogs?

& N ry

y o ovay kJ Ul

Finally, if a drug disposal program is authorized under federal law, the draft exempts
the program from the draft’s requirements. Whether or not a program is “authorized
under federal law” may be vague. Do you want to include anything more specific
concerning such an authorization or a cite to 21 USC 822 (g)? Do you want to include
a notice requirement to DSPS or a relevant political subdivision for a program that is_
authorized under federal law? See also my drafter’s note on paé/e 5 of LRB-0330/P3,
drafted for the 2011-12 legislative session. :

Please do not hesitate to contact me with any questions.



Thank you.
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Michael Gallagher

Legislative Attorney

Phone: (608) 267-7511

E-mail: michael.gallagher@legis.wisconsin.gov
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April 2, 2013

Kevin Potter and Mark Rinehart:

Please review this draft carefully to ensure that it is consistent with your intent.

I did not include the item from page 2 in the new drafting instructions requesting that
a provision be added to s. 450.115 (4) in the draft to the effect that a written
authorization under s. 450.115 (3) in the draft to dispose of a controlled substance or
controlled substance analog is only valid if permitted by federal law. I did not include
that item because, based on previous drafting instructions (see page 4 of the
instructions dated June 15, 2012), the authorizations under s. 450.115 (3) in the draft
only apply to prescription drugs other than controlled substances included in /
schedules II to V of ch. 961, stats. See s. 450.01 (20) (b), stats. (including controlled
substances in the definition of “prescription drug” for only certain provisions of ch. 450,
stats.). Please let me know if the intent behind that previous drafting instruction has
changed. In any case, the draft, in s. 450.115 (4) (intro.), already specifies that an
authorization under s. 450.115 (3) is “valid only to the extent permitted under federal
law.”

Also, the new drafting instructions, on page 1, request to move the definition of
“ultimate user” from s. 440.255 in the draft to ch. 961 and to “limit the definition to
persons in possession of controlled substances and controlled substance analogs.” This
redraft eliminates the term “ultimate user” from s. 440.255 in the draft. However, ve

“ultimate user” is already defined under s. 961.01 (21) stats. but that definition

applies only to possession of controlled substances. It does not include controlled
substance analogs. Do you want to amend the definition of “ultimate user” in s. 961.01
(21), stats., to include controlled substance analogs?

Finally, if a drug disposal program is authorized under federal law, the draft exempts
the program from the draft’s requirements. Whether or not a program is “authorized
under federal law” may be vague. Do you want to include anything more specific
concerning such an authorization or a cite to 21 USC 822 (g)? Do you want to include
a notice requirement to DSPS or a relevant political subdivision for a program that is
authorized under federal law? See also my drafter’s note on page 5 of LRB-0330/P3,
drafted for the 2011-12 legislative session.

Please do not hesitate to contact me with any questions.



Thank’ you.
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Michael Gallagher

Legislative Attorney

Phone: (608) 267-7511

E-mail: michael.gallagher@legis.wisconsin.gov




CORRESPONDENCE/MEMORANDUM DEPARTMENT OF JUSTICE

Date: April 12, 2013

To: Michael P. Gallagher
Legislative Attorney
Legislative Reference Bureau

From: Kevin C. Potter, Administrator C/Q
Legal Services Division - ,
Department of Justice '

Subject: Comments on Preliminary Draft LRB-0576/P1

Drug Disposal Statutory Revisions

This memorandum responds to preliminary draft LRB-0576/P1 involving proposed
legislation to facilitate the operation of community drug disposal programs. This response
addresses the drafter’s note dated April 2, 2013.

We agree with the comments contained in the first paragraph of the note. No further
changes are necessary.

In response to the comments contained in the second paragraph of the note, we do not
want to amend the definition of “ultimate user” in Wis. Stat. § 961.01. We want to conform as
closely as possible to federal law concerning the regulation of controlled substances. We
therefore prefer to retain the federal definition of “ultimate user” in 21 U.S.C. § 802(27).

In response to the comments contained in the third paragraph of the note, we do want to
include a more specific reference to federal law. Although the proposed reference to
21 U.S.C. § 822 and its implementing regulations is precise, please consider a broader reference
to the Controlled Substance Act, 21 U.S.C. § 801-971, and its implementing regulations,

21 C.F.R., parts 1300 to 1321. Whatever cross-reference is used, we want to be certain that all of
the proposed rules described at 77 Fed. Reg. 75783-75817 (December 21, 2012) are included.
We do not want to include a provision for notice to the Department of Safety and Professional
Services or to a political subdivision in connection with programs that are authorized under
federal law. Finally, in response to the drafter’s note on page 5 of LRB-0330/P3, which we
apparently had not previously addressed, we agree that the new Wis. Stat. § 440.255(5)(a)4. on
page five of the current draft should be eliminated.

We have no other comments concerning the April 2, 2013 drafter’s note or the draft
itself.
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